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SUMMARY 
 
Issues concerning employment are some of the most serious issues of our time.  But 
it is only in the last two decades or so that these started receiving consideration.1  For 
instance, South Africa has experienced changes in the landscape of employment 
relations in organisations in the last two decades.  And no area of South African law 
is more critical than the prohibition of unfair discrimination, especially in the 
workplace. 
 
The enactment of the Constitution 2  brought about the need to eradicate unfair 
discrimination in the workplace.  Section 9 of the Constitution states that no person 
may unfairly discriminate directly or indirectly against anyone and that national 
legislation must be enacted to prevent or prohibit unfair discrimination.  To enforce 
this, certain legislations like the Labour Relations Act,3  Employment Equity Act,4 
Promotion of Equality and Prohibition of Unfair Discrimination Act (Equality Act),5 
were enacted to give effect to the equality provision of the Constitution. 
 
In a similar vein, in Nigeria, workplace discrimination which is at the top of human 
rights violation perpetrated by employers of labour is of paramount concern to 
legislators and the government.  Sex, age, ethnicity, religion, trade union membership 
and political opinion are some of the grounds upon which workers may not be 
discriminated against in Nigeria.6  Section 17 of the Constitution7 states that the State 
social order is founded on the ideals of freedom, equality and justice.  It goes on to 
provide that every citizen shall have equality of rights, obligations and opportunities 
before the law.  More specifically, the section stipulates that the State shall ensure 
that all citizens, without discrimination of any group whatsoever, have the opportunity 
of livelihood as well as adequate opportunity to secure suitable employment and that 
                                                 
1
  Agomo Chioma The Working Woman in a Changing World of Work (2004) 1. 
2
  The Constitution of The Republic of South Africa, 1996 (hereinafter referred to as “the 
Constitution”). 
3
  66 of 1995. 
4
  55 of 1998. 
5
  4 of 2000. 
6
  S 42 of the 1999 Constitution of The Federal Republic of Nigeria as amended (2010). 
7
  1999 Constitution of The Federal Republic of Nigeria as amended (2010). 
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there is equal pay for equal work without discrimination on account of sex, or any 
ground.  Hence, there are The Nigerian Labour Act, 8  the Federal Character 
Commission, etc that are saddled with the responsibility of addressing unfair 
discrimination and giving force to the provision of the Constitution. 
 
Despite the anti-discrimination laws and provisions made available in both countries, 
it is still alarming to see that unfair discrimination in the workplace is still on the 
increase.  This, as will be discussed later, is probably due to factors such as lack of 
communication, long-standing patterns of educational inequalities that have resulted 
in inequalities in manpower, differences in drive, motivation, cultural disposition and 
geographical opportunities, racial difference and ethnicity, domination of one group 
by the other, etc. 
 
This research will briefly focus on the comparison between the approaches to unfair 
discrimination in employment between South Africa and Nigeria.  It will discuss the 
development of unfair discrimination, grounds on which it is perpetrated, defences 
relating to unfair discrimination, and anti-discrimination laws put in place by the two 
jurisdictions to curb discrimination, as well as suggest on how to forestall unfair 
discrimination. 
                                                 
8
  Cap L1 LFN 2004. 
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CHAPTER 1 
INTRODUCTION 
 
Elimination of unfair discrimination entails the prohibition of employers from 
discriminating against an employee or job applicant in a direct or indirect manner.  
Policies and procedures enacted by the government to promote employment equity 
arise from the necessity to eradicate the deep inequalities still inherent in the our 
society (South Africa and Nigeria in the case study).  Legislations aim to redress the 
disadvantages emanating from past racial policies and, as far as possible, to ensure 
the accommodation of differences among people in the workplace. 
 
The system of apartheid, and discrimination in the labour market against black 
people, women and the disabled, have resulted in major inequalities in income 
distribution and the distribution of jobs.9  While positive discrimination like affirmative 
action may be morally defensible, discrimination in most cases is difficult to justify or 
defend.  This means that laws are presumed to treat people equally; unequal 
treatment is permissible only where it is expressly authorised by law and such law 
does not violate any of the basic rights guaranteed by the constitution. 
 
It is especially important for employers to understand the reason for the enactment of 
the anti-discrimination laws, eg employment equity legislation and why they should 
implement employment equity in their workplaces.  The chapters that follow discuss 
the rationale for employment equity in terms of the history of discrimination and the 
requirements of the constitution and the International Labour Organisation. 
 
1.1  STRUCTURE OF THE STUDY 
 
This research aims at determining the approaches to unfair discrimination in 
employment between South Africa and Nigeria. 
 
Chapter 2 discusses the historical development of unfair discrimination in South 
Africa prior to 1994 and the position since 1994 till present.  Likewise it also 
                                                 
9
  Simona Employer’s Guide to the Employment Equity Act (2000) 3. 
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discusses the historical development in Nigeria prior to 1999 and the position since 
1999 until present. 
 
Chapter 3 defines unfair discrimination, looks at the types of unfair discrimination, ie 
direct and indirect, and gives instances of unfair discrimination as stipulated in the 
various anti-discrimination laws.  It also examines the scope of prohibition of unfair 
discrimination; it will also show that not all discrimination is unfair, ie there are certain 
instances where discrimination is pardoned or condoned or where it is justified. 
 
In Chapter 4 the focus is on sexual harassment. It highlights the regulation of sexual 
harassment, particularly in the workplace, and the laws that deal with sexual 
harassment. 
 
Chapter 5 discusses medical testing with particular reference to psychological and 
HIV testing in the workplace. 
 
Chapter 6 is the chapter on affirmative action.  It discusses the aim of affirmative 
action in both countries as well as the laws dealing with the implementation of 
affirmative action. 
 
Chapter 7 is the conclusion.  It examines the International Labour Organisation‟s 
recommendations on discrimination as well as the countries‟ compliance with these 
recommendations. 
 
 3 
CHAPTER 2 
HISTORICAL DEVELOPMENT 
 
2.1 INTRODUCTION 
 
Discrimination has a long history throughout the world.  Most societies, especially the 
larger ones, have practised some form and some degree of discrimination.10  Thus, it 
will be incomplete to discuss unfair discrimination without mentioning how 
discrimination evolved.  An attempt will be made in this chapter to discuss how 
discrimination developed in both countries. 
 
2.2 HISTORICAL DEVELOPMENT IN SOUTH AFRICA PRIOR TO 1994 
 
As a social and legal system, the system of apartheid has had a devastating effect on 
the social, economic, political and cultural life of majority of South Africans.11 
 
According to the Constitutional Court in Brink v Kitshoff NO:12 
 
“Apartheid, in law and in fact, systemically discriminated against black people in all 
aspects of social life.  Black people were prevented from becoming owners of property 
or even residing in areas classified as „white‟, which constituted nearly 90% of the 
landmass of South Africa; senior jobs and access to established schools and 
universities were denied to them; civic amenities, including transport systems, public 
parks, libraries and many shops were closed to black people. Instead separate and 
inferior facilities were provided.  The deep scars of this appalling programme are still 
visible in our society.” 
 
Until 11 November 1996, the day in which the Labour Relation Act (LRA)13 came into 
effect, employers were at liberty to refuse to appoint someone on the basis of, for 
example, gender, race or trade union membership.14  Applicants for work enjoyed no 
protection under the 1956 LRA.15  Under that Act, it can be said that an applicant for 
                                                 
10
  Devine “History of Discrimination” (23-06-2008) <http://www.ezinearticles.com> (20-01-2011). 
11
  Dupper, Garbers, Landman, Christianson and Basson Essential Employment Discrimination 
Law (2004) 1. 
12
  1996 (4) SA 197 (CC) at 217A-C. 
13
  Act 66 of 1995. 
14
  Dupper et al Essential Employment Discrimination Law 9. 
15
  Ibid. 
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work had no legal standing to declare a dispute with an employer, even though he or 
she may have been the victim of unfair discrimination.16 
 
During the days of the racial segregation, the previous government published 
numerous legislative measures that regulated racial matters at the workplace.17  For 
example, the Industrial Conciliation Act of 195618 provided for the making of job-
reservation determinations whereby specified work could be made the exclusive 
preserve for the white people.19 
 
In 1977, the government appointed the Wiehahn Commission to investigate South 
African‟s labour legislation.20  The Commission recommended the incorporation of 
specific anti-discrimination principles into South African legislation. 21   The 
Commission recommended that industrial councils and the newly established 
Industrial Court take responsibility for developing employment practices on the basis 
of fairness and equality Industrial Court by means of Industrial Council agreement 
setting fair labour standards for particular sectors, and the equity in its development of 
a set of fair labour practices.22  The unfair labour concept was introduced into the 
Labour Relations Act by the Industrial Conciliation Amendment Act of 1979, 23 
following upon the recommendations of the Commission of enquiry into the Labour 
Legislation (Wiehahn Commission).24 
 
Although not numerous, the Industrial Court nevertheless made some 
pronouncements on unfair discrimination during this period.25  As an example, in 
SACWU v Sentrachem,26 a case that concerned alleged wage discrimination based 
on race.  Employees doing the same work were discriminated against in pay-by-race 
                                                 
16
  Ibid. 
17
  Van Jaarsveld and Van Eck Principles of Labour Law 3
rd
 ed (2005) 288 para 830. 
18
  Act 28 of 1956. 
19
  Van Jaarsveld and Van Eck Principles of Labour Law 288 para 830. 
20
  Dupper et al Essential Employment Discrimination Law 9. 
21
  Ibid. 
22
  Dupper et al Essential Employment Discrimination Law 10. 
23
  Act 94 of 1979. 
24
  Rycroft and Jordaan A guide to South African Labour Law 2
nd
 ed (1992) 156. 
25
  Between 1980 and 1994 when the interim Constitution came into effect. 
26
  (1988) 9 ILJ 410 (IC). 
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resulting in a situation where, in some cases, whites were earning twice as much as 
their colleagues of other races.  It was found to be an unfair labour practice because 
any differentiation, if based on any criteria other than skill, would be unfair.  
Remarkably, despite the fact that at the time there was no prohibition against 
discriminatory wage policies, the Industrial Court would not accept it and supported its 
findings by referring to the Wiehahn report.  The court further held as follows: 
 
“There is no doubt that wage discrimination based on race, or any other differences 
between the workers concerned other than their skill and experience, is an unfair 
labour practice.” 
 
Also, in Chamber of Mines of SA v Council of Mining Unions27 the court held that the 
doctrine of “separate but equal” (a notion upon which the philosophy of the 
government at the time was based) was inherently unequal, and that any labour 
practice resting on that doctrine amounted to racial discrimination.  The court found 
that no reasons, other than racial, had been given for the fund to refuse to admit black, 
coloured and Asian skilled blue-collar employees.  It was also satisfied that the 
potential effect of the racially discriminatory practice could indeed create labour 
unrest. 
 
The Industrial Court also declared the dismissal of a female employee after she had 
had an affair with a senior managerial employee to be discriminatory and unfair.28  
The refusal to provide training to employees of certain races was condemned by the 
Industrial Court as discriminatory, in Chamber of Mines v Mineworkers Union.29 
 
2.3 THE POSITION SINCE 1994 UNTIL PRESENT 
 
The Interim Constitution,30 which took effect in April 1994, contained the first blanket 
prohibition of unfair discrimination in all ways of life. 31   The date the Interim 
                                                 
27
  (1990) 11 ILJ 52 (IC) at 71. 
28
  See G v K (1988) 9 ILJ 314 (IC). 
29
  (1989) 10 ILJ 133. 
30
  Constitution of the Republic of South Africa, 200 of 1993. 
31
  Du Toit “Protection Against Unfair Discrimination in the Workplace: Are the Courts Getting it 
Right?” (2007) LDD 1 4. 
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Constitution came into operation, equality has assumed a central position in South 
African law. 
 
Section 8: The equality provision of the Interim Constitution contained a guarantee 
that the law will protect and benefit people equally and also contained a specific 
prohibition on unfair discrimination.32  In addition, it provided for measures designed 
to achieve the protection and advancement of people disadvantaged by unfair 
discrimination.33 
 
However, with the advent of the new Constitutional dispensation in 1993, equality 
assumed a central position in South African law.  Despite the fact that labour 
legislation still did not contain any prohibition on discrimination, the Industrial Court 
was empowered by the Constitution to interpret existing legislation through the prism 
of the fundamental rights contained in the Constitution.34 
 
After the enactment of the Interim Constitution, the Industrial Court had the 
opportunity to hear a number of discrimination claims.35  The Industrial Court heeded 
section 35(3) of the interim constitution which required a court to have regard to the 
“spirit, purport and objects” of the Chapter on fundamental rights when interpreting 
any law and when applying and developing the common law and customary law. 
 
In Association of Professional Teachers & Another v Minister of Education & Others36 
and George v Western Cape Education Department and Another37  the Industrial 
Court had to investigate the basis on which housing subsidies in the Public Service 
were granted to married women. The relevant subsidies in the Public Service Staff 
Code stipulated that a housing subsidy could only be granted to a legally married 
woman, if her husband was permanently medically unfit to obtain paid employment.  
The court in both judgments accepted that it had to take the equality provision of the 
                                                 
32
  Dupper et al Essential Employment Discrimination Law 11. 
33
  Ibid. 
34
  Dupper et al Essential Employment Discrimination Law 14. 
35
  Dupper and Garbers, “Employment Discrimination: A Commentary” in Thompson and Benjamin 
(eds) South African Labour Law (2002) CC1-9. 
36
  (1995) 16 ILJ 1048 (IC). 
37
  (1995) 16 ILJ 1529 (IC). 
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Interim Constitution into account in determining whether the housing-subsidy policy 
amounted to an unfair labour practice. 
 
The court felt obliged, in terms of the Interim Constitution, to interpret the unfair labour 
practice definition with due regard to Chapter 2 of that Constitution, its spirit, purport 
and objects.  It also held that it must have due regard to limitations placed on 
fundamental rights by the limitations clause in the Interim Constitution and had to 
strive to uphold the democratic values enshrined in the Interim Constitution. 
 
In 1995, the Labour Relations Act38 was enacted and this contained a number of 
provisions that specifically prohibit discriminatory treatment of employees and 
applicants for work.  Section 187(1)(f) states that the dismissal of an employee is 
automatically unfair if the reason for the dismissal is that the employer unfairly 
discriminated against an employee, either directly or directly, on one or more of a 
number of non-exhaustive prohibited grounds.39  This also abolished the Industrial 
Court and laid down a prohibition of unfair discrimination on listed or unlisted grounds 
similar to that in the Constitution, but applicable exclusively in the employment 
context (Schedule 7, item 2(1)(a)).40 
 
In 1997, the final Constitution 41  took effect containing a prohibition of unfair 
discrimination very similar to that in the Interim Constitution.42  The preamble of the 
final Constitution provides that the Constitution is adopted as the supreme law of the 
Republic and that it aims “to establish a society based on democratic values, social 
justice and fundamental rights” in terms of which “every citizen is equally protected by 
the law”.43 
 
                                                 
38
  Act 66 of 1995. 
39
  Dupper et al Essential Employment Discrimination Law 21. 
40
  Du Toit “Protection Against Unfair Discrimination in the Workplace: Are the Courts Getting it 
Right?” 1 5. 
41
  The Constitution of The Republic of South Africa, 1996 (hereinafter referred to as “the 
Constitution”). 
42
  Du Toit “Protection Against Unfair Discrimination in the Workplace: Are the Courts Getting it 
Right?” 5. 
43
  Dupper and Garbers “Employment Discrimination: A Commentary” in Thompson and Benjamin 
(eds) South African Labour Law CC 1-11. 
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Section 1(a) of the Constitution lists the achievement of equality as one of South 
Africa‟s foundational values.  It should come as no surprise, given South Africa‟s 
history, that the Bill of Rights itself, equality is listed as the first substantive right.44 
 
For instance, section 9(1) says that 
 
“everyone is equal before the law and has the right to equal protection and benefit of 
the law.” 
 
This sub-section deals with the principle of equality before the law and confers the 
right to equal protection and benefit of the law on everyone.  It superficially 
appears to reflect a notion of formal equality, which, it is said, connotes sameness 
of treatment. 
 
It is on this background that the Employment Equity Act (EEA)45 was enacted in 1998.  
The purpose and structure of the Employment Equity Act becomes clear.  Section 2 
of the Employment Equity Act provides that the purpose of the Act is to achieve 
equity in the workplace by 
 
“(a) Promoting equal opportunity and fair treatment in employment through the 
eliminating of unfair discrimination; and 
 
(b) implementing affirmative action measures to redress the disadvantages in 
employment experienced by designated groups, in order to ensure their equitable 
representation in all occupational categories and levels in the workplace”. 
 
Furthermore section 3 provides that the Act must be interpreted: 
 
“(a)  in compliance with the Constitution; 
 
(b)  so as to give effect to its purpose; 
 
(c)  taking into account any relevant code of good practice in terms of this Act or any 
other employment law; and 
 
(d)  in compliance with international law obligations of the Republic, in particular 
those contained in International Labour Organisation Convention (No 11) 
concerning Discrimination in Respect of Employment and Occupation.” 
 
                                                 
44
  See s 9 of the Constitution. 
45
  Act 55 of 1998. 
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Section 5 enjoins every employer to eliminate unfair discrimination in its employment 
policies and practices.  While section 6 prohibits unfair discrimination in the following 
terms: 
 
“No person may unfairly discriminate, directly or indirectly, against an employee, in any 
employment policy or practice, on one or more grounds, including race, gender, sex, 
pregnancy, marital status, family responsibility, ethnic or social origin, colour, sexual 
orientation, age, disability, religion, HIV status, conscience, belief, political opinion, 
culture, language and birth.” 
 
The prohibition against unfair discrimination mirrors the wording of the equality 
provision of the Constitution.46 
 
2.4 HISTORICAL DEVELOPMENT IN NIGERIA PRIOR TO 1999 
 
The Nigerian labour laws are largely a reflection of its colonial heritage.  By virtue of 
this, many principles of British labour on employment law featured prominently in 
Nigerian labour statutes.47 
 
The main characteristics of the incursion of the colonial masters were the introduction 
of labour laws and policies which seemed largely designed to facilitate the 
commercial and economic objectives and interests of the colonial masters.48  They 
used the various labour laws to suit their own needs. 
 
Thus, in spite of the fact that Britain proudly claimed to observe the Bill of Rights and 
the rule of law, labour markets were targets of repression and oppression for no other 
justifiable reason than that they had the effrontery to demand for their rights.49 
 
The Nigerian labour force during its gradual development faced various types of 
problems after independence.  The employer is in much stronger bargaining position; 
the dice are often heavily loaded in his favour, for it is he who dictates the terms.  The 
                                                 
46
  Dupper and Garbers “Employment Discrimination: A Commentary” in Thompson and Benjamin 
(eds) South African Labour Law CC 1-21. 
47
  National Open University of Nigeria “Labour Law Module 1” (13-06-2011) <http:// 
www.nou.edu.ng> (accessed 20-06-2011). 
48
  Ibid. 
49
  Ibid. 
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employer takes responsibility for the programme of work.  This implies a relation of 
undefined authority on the side of employer and undefined subordination on the side 
of the workman.  It is a relation which inevitably gives rise to the need for guidance 
against abuse and a relation which the trade union constantly seeks to improve. 
 
The past fifty years have, however, witnessed phenomenal changes in the economic 
and labour sector in Nigeria and the role of government in the development of 
Nigerian labour laws is very significant as they made several changes in these laws 
before and after Nigerian independence.  For instance, in 1974 the Labour Act50 was 
enacted.  This law serves to protect workers against employment exploitation and 
discrimination by introducing such provisions as terms and conditions of work, 
contract of employment, etc. 
 
Section 54 of the Labour Act 1974 is intended to protect women workers from 
discriminatory policies in the workplace. It is also, ironically, a source of discrimination.  
For example, it is silent on the source of the cash benefit to be paid to women on 
maternity leave.51 
 
Labour law as a whole in the last two decade has witnessed and has been subjected 
to various decrees which are not only inconsistent with the federal Constitution, but 
which also violate the human rights of workers as a body. 
 
2.5 THE POSITION SINCE 1999 UNTIL THE PRESENT 
 
The Nigerian government has had a long battle with trade unions that have 
constantly accused it of ignoring several core labour standards with which the 
government has an obligation by international law to comply. 52   Trade unions in 
Nigeria are principally concerned with workplace gender discrimination, the 
prevalence of child labour, and the harassment of trade union members in the 
                                                 
50
  21 of 1974. 
51
  Agomo The Working Woman in a Changing World of Work 23. 
52
  Ngozi Onyejeli “Nigeria Public Policy” (18-01-2011) < http://www.agingandwork.bc.edu> 
(accessed 22-06-2011). 
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workplace.53  This has led to the enactment of the Trade Union Act of 199654 and 
Trade Union Amendment Act,55 but these did not really address the issues. 
 
In 1999 the Constitution was enacted.56   However, the 1999 Constitution of the 
Federal Republic of Nigeria57 contains explicit anti-discrimination clauses.  Section 
42(1)(a) provides that 
 
“a citizen of Nigeria of a particular community, ethnic group, place of origin, sex, religion 
or political opinion shall not, by reason only that he is such a person be subjected 
either expressly by or in the practical application of any in force in Nigeria or any 
executive or administrative action of the government to disabilities or restriction to 
which citizens of Nigeria of other communities, ethnic groups, places of origin, sex, 
religious or political opinions are not made subject”. 
 
Discrimination in the workplace is also forbidden by section 17 of the Constitution.  
The section states that the State social order is founded on the ideals of freedom, 
equality and justice.  It goes on to provide that every citizen shall have equality of 
rights, obligations and opportunities before the law.58 
 
More specifically, the section stipulates that the State shall ensure that all citizens, 
without discrimination on any group whatsoever, have the opportunity for securing 
adequate means of livelihood as well as adequate opportunity to secure employment 
and that there is equal pay for equal work without discrimination on account of sex or 
any other ground whatsoever.59 
 
Despite the evolution of discrimination and the difficulties faced by the governments 
of both countries, it is fortunate to see that the countries are less tolerant of 
discrimination today than they were in the past. 
 
                                                 
53
  Ibid. 
54
  Cap. 437, LFN, 1996 No 4, 1996. 
55
  2005 LFN. 
56
  1999 Constitution of The Federal Republic of Nigeria as amended (2010). 
57
  Ibid. 
58
  Bamidele Aturu “Nigeria: Discrimination in the Workplace” (06-03-2010) <http:// 
www.vanguardngr.com> (05-05-2011). 
59
  Ibid. 
 12 
CHAPTER 3 
PROHIBITION 
 
3.1 INTRODUCTION 
 
This chapter focuses on discrimination, the meaning of discrimination and when it 
can be said to be unfair.  It will discuss discrimination related/equated with 
differentiation, types of discrimination - direct and indirect. 
 
3.2 MEANING OF DISCRIMINATION 
 
When a meaning is attached to the word “discrimination”, the word “differentiation” 
springs to mind - ie treating employees differently by including some and excluding 
others, preferring some over others.  Discrimination is often equated with 
differentiation – treating people differently by including some and excluding others 
(for example, during an appointment procedure) preferring some employees over 
others (for example, during a promotion or eligibility for training), paying one 
employee more than another, extending certain benefits to some employees and not 
to others, etc.60 
 
To establish discrimination, a distinction must be made between differentiation and 
discrimination.  Differentiation (in the sense of treating people differently), which may 
or may not be rationally connected to the purpose it seeks to achieve, does not 
necessarily constitute discrimination.  It can be said that when differentiation is based 
on unacceptable reasons it is discrimination.61 
 
According to the Advanced Learner‟s Dictionary,62 discrimination means to treat a 
person or particular group of people differently, especially in the way in which one 
treats other people, because of their skin, colour, religion, sex, etc. 
                                                 
60
  Basson, Christianson, Dekker, Garbers, Roux, Mischke & Strydom Essential Labour Law 5
th
 ed 
(2009) 217. 
61
  Dupper et al Essential Employment Discrimination Law 33. 
62
  2
nd
 ed. 
 13 
It can also mean the use of irrelevant criteria to distinguish between individuals or 
groups which have the purpose or effect of less favourable consequences for 
members of one group in relation to another. 
 
3.3 UNFAIR DISCRIMINATION 
 
Once discrimination on a listed or an unlisted ground has been established, the 
unfairness of the discrimination must be determined.  Discrimination based on a 
listed ground is presumed to be unfair. 63   No such presumption exists for 
discrimination based on an unlisted ground: this must be proved by the party alleging 
such discrimination. 
 
Unfair discrimination carries a negative connotation. It is usually associated with the 
situation where there is no objective justification for distinguishing between or among 
employees.  Unfair discrimination is based on illogical, irrelevant and arbitrary 
grounds.64 
 
3.4 SITUATION IN SOUTH AFRICA 
 
Both the Constitution of South Africa65 and the Employment Equity Act66 prohibit 
unfair discrimination. 
 
Section 9(4) of the Constitution67 states that 
 
“No person may unfairly discriminate directly or indirectly against anyone on one or 
more grounds in terms of subsection (3).  National legislation must be enacted to 
prevent or prohibit unfair discrimination”   
 
                                                 
63
  Discrimination on one or more of the grounds listed in ss (3) is unfair unless it is established that 
the discrimination is fair.  Section 9(5) of the constitution. 
64
  Van Jaarsveld and Van Eck 292 para 841. 
65
  S 9(4). 
66
  S 6. 
67
  The Constitution of the Republic of South Africa, 1996. 
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While section 6 of the EEA stipulates that 
 
“no person may unfairly discriminate, directly or indirectly, against an employee, in any 
employment policy or practice, on one or more grounds, including race, gender, sex, 
pregnancy, marital status, family responsibility, ethnic or social origin, colour, sexual 
orientation, age, disability, religion, HIV status, conscience, belief, political opinion, 
culture, language and birth”. 
 
Both enactments prohibit unfair discrimination and not discrimination as a whole.  
This means that not all acts of discrimination are unfair.  As such, discrimination will 
not be unfair in the following circumstances, namely – 
 
(a) Affirmative action consistent with the purpose of the EEA; 
 
(b) where differentiation takes place on the basis of the inherent requirements of a 
particular job/position.68 
 
These are instances in which the employer may be allowed and justified to 
discriminate, and discrimination in these instances can be said to be fair.  On the 
other hand, it becomes unfair in the eyes of the law if there exists no justification for 
the discrimination.  In proving such unfairness, the Constitutional Court in Harksen v 
Lane NO & Others69 found that if the discrimination is on a specified ground, then 
whether or not there is discrimination will depend upon whether objectivity and the 
ground are based on attributes and characteristics which have the potential to impair 
the fundamental human dignity of persons as human beings or to affect them 
adversely in a comparably serious manner. 
 
So before a claim of alleged unfair discrimination on any ground other than those 
specified in section 6 of the EEA is entertained, the court must be satisfied that the 
discrimination complained of is indeed proscribed. 70 
 
                                                 
68
  Van Jaarveld and Van Eck 293 para 844. 
69
  1998 (1) SA 300 (CC) 325A. 
70
  Grogan Employment Rights (2010) 176. 
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3.4.1 TYPES OF DISCRIMINATION 
 
The idea that discrimination may take two distinct forms, namely direct and indirect 
discrimination, originated in the United States. 71   Direct discrimination refers to 
situations in which some people are treated differently from others on the basis of 
their race, sex, religion or other protected trait. Indirect discrimination, on the other 
hand, occurs when an employer utilises an employment practice that seems to be 
neutral but affects members of the disadvantaged groups disproportionately in 
circumstances where it is not justifiable. 
 
The EEA distinguishes between direct and indirect discrimination and holds both 
sufficient to attract liability.72 
 
3.4.2 DIRECT DISCRIMINATION 
 
In South Africa, direct discrimination is said to occur when people are not treated as 
individuals.  It occurs when characteristics, which are generalised assumptions about 
groups of people, are assigned to each individual who is a member of that group 
irrespective of whether that particular individual displays the characteristics in 
question.73  Where an employer differentiates between employees based on any one 
or more of the prohibited grounds mentioned in section 6 of the EEA in any of its 
employment policies or practices it is said to be direct discrimination.74 
 
In Langemaat v Minister of Safety and Security & Others,75 due to the employer‟s 
policy, the Medical Aid Fund of the employer refused to register the lesbian partner of 
an employee as a dependent because the operative definition of dependent only 
included the legal spouse, widow, widower or dependent child of a member.  This 
was held to constitute a direct discrimination on the basis of marital status against 
people who are unable to enter into a legal marriage. 
                                                 
71
  Dupper et al Essential Employment Discrimination Law 39. 
72
  Grogan 178. 
73
  Dupper et al Essential Employment Discrimination Law 40. 
74
  Van Jaarveld and Van Eck 292 para 842. 
75
  (1998) ILJ 2400 (T). 
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It would, for example, be direct discrimination if an employer should refuse to employ 
any person on the ground of his or her HIV status.  Thus, in Hoffmann v SA 
Airways, 76  the SAA had refused to appoint Mr Hoffmann as a cabin attendant 
because of his HIV-positive status.  It was held to be unfair discrimination. 
 
Also in Swart v Mr Video (Pty) Ltd,77 the employer advertised for a vacant position 
and indicated that it would only consider applicants between the ages of 18 and 25 
years.  The 28 year-old applicant was not employed because she fell outside the 
required age group. In addition, it was realised that the employer was reluctant to 
employ the applicant because she was married and had children.  The Commissioner 
held that the employer had directly discriminated not only on the basis of age but on 
the basis of maritial status and family responsibility. 
 
As a rule, direct discrimination is easily recognisable. It occurs where a differentiation 
or distinction between employees is overtly based on one or more of the criteria listed 
in section 6(1) of the EEA, or on a ground not specifically mentioned in the section.  
However, a claim of direct discrimination can, of course, also be founded on a so-
called unlisted ground. In such a case, the onus of proving unfairness remains on the 
applicants. 
 
The issue of discrimination on unlisted grounds has come up in a number of cases, 
for instance, in Larbi-Odam v MEC for Education (North-West Province) 78  the 
Constitutional Court found that a provincial regulation which prevented all non-
citizens from being appointed in permanent teaching posts, amounted to unfair 
discrimination on the basis of citizenship.  Citizenship is not a listed ground in the 
Constitution, but the court nevertheless held that it is a suspect ground because it is 
based on attributes and characteristics which had the potential to impair the 
fundamental human dignity of non-citizens as human beings. 
 
                                                 
76
  (2000) ILJ 2357 (CC). 
77
  (1998) 19 ILJ 1315 (CCMA). 
78
  1998 (1) SA 745 (CC). 
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3.4.3 INDIRECT DISCRIMINATION 
 
The indirect discrimination model of discrimination is an American innovation.  It was 
in the US that the traditional model of discrimination was first questioned as a 
sufficiently effective tool to eradicate the class and racial stratification that has come 
to characterise American society during the 1950s and the 1960s.79 
 
The trend towards expanding the idea of discrimination beyond the limited idea of 
prejudice (direct) discrimination eventually received the recognition of the highest 
court in the US in the case of Griggs v Duke Power Co 401 US 424 (1971).80 
 
Since the Griggs case, the concept of indirect discrimination has been adopted 
world-wide and has had a considerable impact in the employment context.81 
 
According to Van Jaarsveld and Van Eck,82 indirect discrimination occurs in cases 
where an employer applies a seemingly neutral criterion but where its implications 
are materially disadvantageous to a specific group and the criterion is not sufficiently 
relevant to the job to justify the impact of the criterion.  Examples of such criteria are 
educational qualification, physical characteristics (such as height or weight), in 
situations where the employer is unable to justify the required standard. 
 
Indirect discrimination is expressly prohibited by section 9 of the Constitution83 as 
well as by section 6(1) of the EEA.  In Leonard Dingler Employee Representative 
Council & Others v Leonard Dingler (Pty) Ltd84 in which the employer differentiated 
between monthly-paid employees and weekly-paid to determine the eligibility for 
membership of a staff benefit fund.  Given the fact that all black employees were 
weekly-paid and nearly all monthly-paid employees were white, the court found that 
                                                 
79
  Dupper et al Essential Employment Discrimination Law 44. 
80
  In which the US Supreme Court held that a requirement relating to high school certificate and 
passing scores on general aptitude tests constituted indirect discrimination.  In the view of the 
court, discrimination law is not only aimed at addressing prejudice, but also at achieving equality 
of employment opportunities and the removal of barriers that have operated in the past to favour 
a certain group. 
81
  Dupper et al Essential Employment Discrimination Law 44. 
82
  292 para 843. 
83
  Constitution of the Republic of South Africa, 200 of 1993. 
84
  (1998) 19 ILJ 285 (LC). 
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the criterion of monthly-paid status amounted to indirect discrimination on the 
grounds of race and that it had a disparate impact on the company‟s black 
employees.  It was furthermore held that there is no objective justification for only 
permitting monthly-paid staff to join the Staff Benefit Fund.  The company did not 
provide any financial or business reasons for this policy. In the circumstances there is 
no reason for the discrimination sufficiently related to the protectable interests of the 
employer.  In this sense the monthly-paid criterion is an arbitrary ground for 
discrimination. Also, in the case of Adriaanse v Swartkip Products 85  the 
Commissioner found that indirect discrimination was present in the requirement of a 
Standard 8 qualification because fewer than half of the applicants had this 
qualification and, moreover, the employer could not show that the requirement was 
sufficiently relevant to workplace needs. 
 
3.5 SITUATION IN NIGERIA 
3.5.1 FORMS OF DISCRIMINATION 
 
Even though there is no Nigerian legislation that expressly distinguishes among 
different forms of discrimination, there are, however, two types of discrimination that 
arise within the workplace, direct and indirect. 
 
3.5.2 DIRECT DISCRIMINATION 
 
Direct discrimination (disparate treatment) occurs when female employees are 
treated less favourably than their male counterparts, solely on the grounds of gender.  
This can include, for example, female employees receiving a lower wage than their 
male peers, despite having the same experience.  It can also include being asked 
discriminatory questions at a job interview, and an employer not hiring, promoting or 
wrongfully terminating an employee on the basis of gender.  An example of wrongful 
termination could be dismissing a female worker after the employer has found out 
she is pregnant.86 
 
                                                 
85
  [1999] 6 BALR 649 (CCMA). 
86
  Human Rights and Business Dilemmas Forum “Gender Equality” http://human-
rights.unglobalcompact.org (20-12-2011). 
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3.5.3 INDIRECT DISCRIMINATION 
 
Indirect discrimination (disparate impact) occurs when a company‟s policies and 
practices make it difficult for women to fulfil job requirements, or make it very 
cumbersome for women to continue working.  Examples of disparate impact can 
include inflexible working conditions, making it difficult for a mother to work full-time 
or part-time, or having to satisfy strength requirements for a job which is especially 
onerous for a woman to manage.  The absence of maternity leave provisions may 
also be considered to be disparate treatment.87 
 
There is a social and/or cultural acceptance of gender discrimination in the workplace 
and society despite anti-discrimination laws being enacted and enforced. 
 
For instance, there is an anti-discrimination protection in section 42 of the Nigerian 
Constitution 1999.  The section provides that a citizen of Nigeria of a particular 
community, ethnic group, and place of origin, sex religion, or political union shall not, 
by reason only that he is such a person: 
 
“(a) Be subjected either expressly by or in practical application of any law in force in 
Nigeria or any executive or administrative action of the government, to disabilities 
or restrictions to which citizens of Nigeria of other ethnic groups, places of origin, 
sex, religion or political opinions are not made subject; or 
 
(b) be accorded expressly by, or in the practical application of, any law in force in 
Nigeria or any such executive or administrative action, any privilege or advantage 
that is not accorded to citizens of Nigeria of other communities, ethnic groups, 
places of origin, sex, religion or political opinion.” 
 
Discrimination in the workplace is also forbidden by section 17 of the Constitution.  
The section states that the State social order is founded on the ideals of freedom, 
equality and justice. It goes on to provide that every citizen shall have equality of 
rights, obligations and opportunities before the law. 
 
More specifically, the section stipulates that the state shall ensure that “all citizens, 
without discrimination on any group whatsoever, have the opportunity for securing 
adequate means of livelihood as well as adequate opportunity to secure suitable 
                                                 
87
  Ibid. 
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employment” and that “there is equal pay for equal work without discrimination on 
account of sex, or any other ground whatsoever”. 
 
As a matter of fact, the Nigerian Constitution regards the elimination of discrimination 
in respect of employment and occupation as a fundamental principle which all 
citizens are obliged to respect. 
 
In sharp contrast to the anti-discrimination provisions in the Constitution are sections 
55 and 56 of the Nigerian Labour Act.88  Section 55 provides that no woman shall be 
employed on night work in a public or private industrial undertaking or in any branch 
thereof, or in any agricultural undertaking or any branch thereof.  While section 56 
provides that no woman shall be employed on underground work in any mine. 
 
These sections encourage the discrimination of women in the workplace as women 
cannot be employed in some places because of the gender. 
 
The Nigerian Non-Governmental Organisation (NGO)Coalition, a national network of 
over 50 registered Nigerian NGOs, in its 2008 report to Committee on the Elimination 
of Discrimination against Women (CEDAW), noted that the provisions of sections 55 
and 56 of the Nigerian Labour Act promote the stereotyping of labour roles.  The 
Nigerian NGO Coalition report highlighted discrimination against women in the 
private sector, particularly in access to employment, promotion to higher professional 
positions and pay.89 
 
Notwithstanding the above anti-discrimination provisions sex, age, ethnicity, religion, 
HIV status, trade union membership and political opinion still are some of the 
grounds upon which workers are discriminated against in Nigeria.90 
 
As an example, “screening for HIV status” of applicants for employment can be a 
form of direct discrimination in the sense that workplace discrimination in Nigeria on 
                                                 
88
  Cap L1 LFN 2004. 
89
  Human Rights and Business Dilemmas Forum “Gender Equality” http://human-
rights.unglobalcompact.org (20-12-2011). 
90
  Aturu Bamidele “Discrimination in the workplace” (06-03-2010) http://allafrica.com  (20-12-2011). 
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the basis of HIV/AIDS status raises troubling issues that are steeped in prejudice and 
stigmatization. 
 
In Nigeria, workplace discrimination on the basis of HIV/AIDS status is shrouded in 
secrecy, primarily because people living with HIV/AIDS are constrained to suffer in 
silence, when their employments are terminated for no other reason than their health 
status, rather than seeking legal redress and risking stigmatization and ostracization. 
 
There is, as yet, no specific human rights instrument that prohibits discrimination on 
the basis of an employee‟s HIV status.  This surely must be due to the fact that 
HIV/AIDS is a recent medical condition.  However, differential treatment of a person 
based solely on his or her medical condition is presumptively illegal. 
 
3.6 COMPARISON BETWEEN SOUTH AFRICA AND NIGERIA 
 
As far as South Africa‟s Constitution is concerned, unfair discrimination is expressly 
prohibited.  The Constitution prohibits both direct and indirect discrimination, and the 
EEA further lists the grounds on which a person may be discriminated against.  The 
two enactments prohibit unfair discrimination as a whole in any employment policy or 
practice. 
 
Whereas in Nigeria, no Nigerian legislation on employment expressly differentiates 
between direct and indirect discrimination.  However, any violation of the rights in 
Chapter IV of the Constitution can, however, be said to be either direct or indirect 
discrimination, as the case may be. 
 
Moreover, the Nigerian Labour Act, which serves as the national legislation that 
regulates labour issues encourages discrimination as it tends to favour one gender 
over the other.91  This shows gross irregularity in the provisions of the Labour Act and 
in the Labour sector as a whole. 
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However, Nigerian Courts can invoke the provisions of the human rights provisions in 
Chapter IV of the Constitution92 to safeguard the right to work without discrimination. 
 
3.7 CONCLUSION 
 
The listed grounds mentioned in both the EEA and the South African Constitution 
should be broadened to include other grounds because, even though the EEA and 
the South African Constitution list grounds on which a person may not be 
discriminated against.  It is insufficient as the listed grounds do not cover all the 
relevant grounds.  This is evident in the case of Larbi-Odam v MEC for Education 
(North-West Province), 93  where the Constitutional Court found that even though 
citizenship is not one of the listed grounds, it can nevertheless be a suspect ground 
because it was based on attributes and characteristics which had the potential to 
impair the fundamental human dignity of non-citizens as human beings. 
 
In a similar vein, the Constitution of Nigeria also limits its provision to a citizen of 
Nigeria.94  This implies that non-citizen cannot benefit from the anti-discrimination 
provision of the Constitution.95  Hence, section 42 of the Nigerian Constitution can be 
amended to cover non-citizens. 
 
From the foregoing, it is clear that both countries prohibit discrimination, though in 
different ways.  However, since the South African legislation provides for the 
persecution of perpetrators of discrimination (this is evident in the cases referred to 
above), the stakeholders in the Nigerian justice system can learn from this by 
following the provisions of the Constitution to the letter. 
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CHAPTER FOUR 
SEXUAL HARASSMENT 
 
4.1 INTRODUCTION 
 
Today sexual harassment is one of the most controversial of workplace issues.  It 
refers to persistent and unwanted sexual advances, typically in the workplace, where 
the consequences of refusing are potentially very disadvantageous to the victim.  
Harassment covers a wide range of behaviour intended to disturb or upset, and it is 
characteristically repetitive.  In a logical sense, it is an intentional behaviour which is 
found threatening or disturbing. 
 
It is generally accepted that, while women are not the exclusive victims of sexual 
harassment, women are more likely to be sexually victimised than men.96  While 
sexual harassment has become a global issue, the legal and legislative responses to 
it are not universal.  In some jurisdictions, like United Kingdom, 97  dedicated 
legislation has been introduced to deal with sex discrimination, including sexual 
harassment. 98   In other jurisdictions, the general body of discrimination laws 
regulates the combating of sexual harassment.  For instance, in South Africa, the 
basis for regulation of sexual harassment, particularly in the workplace, is founded 
upon a number of statutes which address discrimination in general.  These include – 
 
 The Constitution of the Republic of South Africa (the Constitution).99 
 The Labour Relations Act (LRA).100 
 The Employment Equity Act (EEA).101 
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  Le Roux, Orleyn and Rycroft Sexual Harassment in the Workplace Law, Policies and Processes 
(2005) 9. 
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While in Nigeria, the Statutes that address sexual harassment include 
 
 The Constitution of the Federal Republic on Nigeria; and102 
 the Criminal Code Act.103 
 
4.2 HARASSMENT IN THE WORKPLACE IN SOUTH AFRICA 
 
The Code of Good Practice on the Handling of Sexual Harassment Cases (1998 
Code)104 defined sexual harassment as follows: 
 
(1) Sexual harassment is unwanted conduct of a sexual nature.  The unwanted 
nature of sexual harassment distinguishes it from behaviour that is welcome 
and mutual. 
 
(2) Sexual attention becomes sexual harassment if – 
 
(a) the behaviour is persisted in although a single incident of harassment 
can constitute sexual harassment; and/or 
 
(b) the recipient has made it clear that the behaviour is considered 
offensive; and/or 
 
(c) the perpetrator should have known that the behaviour is regarded as 
unacceptable. 
 
The amended Code of Good Practice on the Handling of Sexual Harassment Cases 
in the Workplace in terms of the Employment Equity Act 55 of 1998 (2005 Code)105 
provides that sexual harassment is unwelcome conduct of a sexual nature that 
violates the rights of an employee and constitutes a barrier to equity in the workplace, 
taking into account all of the following factors: 
                                                 
102
  1999 Constitution of The Federal Republic of Nigeria as amended (2010). 
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  Item 4 published in terms of Employment Equity Act. GG 27865 of 4 August 2005. 
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1. Whether the harassment is on the prohibited grounds of sex and/or gender 
and/or sexual orientation; 
 
2. whether the sexual conduct was unwelcome; 
 
3. the nature and extent of the sexual conduct; and 
 
4. the impact of the sexual conduct on the employee. 
 
The two Codes place a positive obligation on employers to ensure that they create a 
working environment in which the dignity of all people is recognised. 
 
The fundamental rights most likely to be relevant in the context of sexual harassment 
in the workplace and capable of being applied to private relationships are the rights to 
equality (which include the right not to be unfairly discriminated against, mentioned in 
section 9 of the Constitution) and the right to fair labour practices (section 23 of the 
constitution).  Because sexual harassment is not specifically listed as a prohibited 
ground of discrimination in the constitution the EEA makes specific reference to 
harassment and this is explicitly linked to unfair discrimination.106 
 
The duty to eliminate unfair discrimination is amplified by a prohibition of unfair 
discrimination in section 6(1) and (3) of the EEA which provides as follows: 
 
“(1)  No person may unfairly discrimination directly or indirectly, against an employee, 
in any employment policy or practice, on one or more grounds, including race, 
gender, sex, pregnancy, marital status, family responsibility, ethnic or social 
origin, colour, sexual orientation, age, disability, religion, HIV Status, conscience, 
belief, political opinion, culture, language and birth. 
 
(3)  Harassment of an employee is a form of unfair discrimination and is prohibited on 
any one or one, or a combination of grounds of unfair discrimination listed in 
subsection (1).” 
 
Once the existence of the harassment on one or more of the grounds listed in section 
6(1) is established, it is unfair and cannot be justified. 
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Although harassment can be based on any one of the listed grounds, the most 
prevalent forms of harassment encountered in the workplace are sexual harassment, 
racial harassment, sexual orientation harassment and religious harassment.  Of 
these, sexual harassment, particularly harassment of women by men, is by far the 
most prevalent.107 
 
In South Africa, the first reported case dealing with sexual harassment was J v M108 
and in the case, sexual harassment was described as: 
 
“... in its narrowest form sexual harassment occurs when a woman (or a man) is 
expected to engage in sexual activity in order to obtain or keep employment or obtain 
promotion or other favourable working conditions. In its widest view it is, however, any 
unwanted sexual behaviour or comment which has a negative effect on the recipient ...  
Sexual harassment, depending on the form it takes, will violate that right to integrity of 
body and personality which belongs to every person and which is protected in our legal 
system both criminally and civilly”. 
 
The Code of Good Practice on the Handling of Sexual Harassment Cases published 
in 1998 (1998 Code), lists four types of conduct that could constitute sexual 
harassment: 
 
(a)  Physical conduct of a sexual nature includes all unwanted physical contact, 
ranging from touching to sexual assault and rape, and including a strip search 
by or in the presence of the opposite sex. 
 
(b)  Verbal forms of sexual harassment include unwelcome innuendos, suggestions, 
hints, sexual advances, comments with sexual overtones, sex-related jokes or 
insults or unwelcome graphic comments about a person‟s body made to that 
person in his/her presence or to him/her, unwelcome and inappropriate 
enquiries about a person‟s sex life, and unwelcome whistling at a person or a 
group of persons. 
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(c)  Non-verbal forms of harassment include unwelcome gestures, indecent 
exposure and the unwelcome display of sexually explicit pictures and objects. 
 
(d)  Quid pro quo harassment occurs when an owner, employer, supervisor, 
member of management or co-employee undertakes or attempts to influence or 
influences the process of employment, promotion, training, discipline, salary 
increment or other benefits of an employee or job applicant in exchange for 
sexual favours. 
 
4.3 EMPLOYER’S LIABILITY FOR SEXUAL HARASSMENT 
 
Section 60 of the EEA requires that any employee alleging that he or she is being 
harassed by a colleague must immediately bring that conduct to the attention of the 
employer.  That done, the employer is obliged in terms of section 60(2) to consult all 
relevant parties and take the necessary steps to eliminate the alleged conduct.  
Section 60(4) provides that, if the employer fails to take such steps and the employee 
is indeed guilty of unfair discrimination (including harassment), the employer must 
also be deemed guilty of that conduct.109 
 
In Mokoena & Another v Garden Art (Pty) Ltd & Another, 110  the Labour Court 
established the following seven requirements that must be met before an employer 
will be held liable in terms of section 60 for discrimination by his/her employees: 
 
 The conduct must be by an employee of the employer; 
 
 the conduct must constitute unfair discrimination (sexual harassment); 
 
 the conduct must take place while at work; 
 
 the conduct must immediately be brought to the attention of the employer; 
 
 the employer must be aware of the conduct; 
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 there must be a failure by the employer to consult the necessary parties and 
take the necessary steps to eliminate the conduct and otherwise comply with 
the Act; and 
 
 the employer must show that he/she did all that was reasonably practicable to 
ensure that the employee would not contravene the Act. 
 
In Ntsaba v Real Security CC111 the Labour Court indicated that it would act harshly 
against employers who do not take action against perpetrators once complaints of 
sexual harassment had been received.  In this instance, the employer was required 
to pay almost R82 000 to one of its former employees. 
 
Also, in Grobler v Naspers Bpk112 the employer was ordered to pay almost R800 000 
to the victim of sexual harassment perpetrated by one of its employees. 
 
From the discussion thus far it is clear that a successful claim of sexual harassment 
(in the context of discrimination) depends on the existence of two requirements: 
 
Firstly, the conduct must be unwelcome. 
 
Secondly, the conduct must be serious enough to constitute harassment and 
discrimination. 
 
4.4 SEXUAL HARASSMENT IN THE WORKPLACE IN NIGERIA 
 
In Nigeria, harassment can be categorized under two headings - direct or indirect.  
Direct sexual harassment, including verbal assault and unwanted touches, such as 
bum-patting, sexist remarks, open display of sexist images, and more overt 
molestation, is a major gender issue, particularly in the work setting and in colleges 
where it can manifest in the form of victimization and/or molestation.  Indirect sexual 
harassment/abuse occurs as a result of traditional practices or beliefs referred to as 
“harmful traditional practices”. 
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In Nigeria, as elsewhere around the world, sexual harassment is commonly 
perpetrated by men against women.  Even though it is common knowledge that 
sexual harassment of females by males occurs in public spaces, such as the 
workplace, school, market and street, it is often very difficult to prove such in a 
traditional society such as Nigeria, where the behaviour correlates with the society‟s 
gender-power differentials.113 
 
In the workplace, sexual harassment has been manifested in limiting the female to 
designated sex roles through blackmail or other means.  For example, in labour 
unions, an assertive woman unionist is looked on as defiant.  This also occurs when 
women try to move into professional jobs that are believed to be the exclusive 
preserve of men.114 
 
Because of the nature of Nigerian social codes and values that stress male 
dominance of women, sexual harassment often goes unnoticed.  This societal 
posture makes the victim unwilling to report cases of sexual harassment.  It has also 
been observed that victims are not sure of what constitutes sexual harassment. 
 
The Criminal Code115 provides for direct sanction of sexual complaints.  Section 353 
of the Criminal Code provides that it is an offence to commit indecent assault on a 
male, and section 360 of the same code states that any person who unlawfully and 
indecently assaults a woman or a girl is guilty of a misdemeanour and is liable for 
imprisonment for two years.  To secure a conviction there must be an evidence that 
such assault against the woman or girl was accompanied by indecency.  Here the law 
frowns at indecent assault on any male and female person which assault is 
punishable by three or two years‟ imprisonment respectively. 
 
Even though the Criminal Code provides direct sanction for sexual complaints, the 
1999 Constitution of Nigeria, the United Nations Universal Declaration of human 
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rights adopted in December, 10th 1948, 1993, etc have provisions targeted at 
protecting the right of a person from torture, inhuman, degrading treatment, slavery, 
servitude and to have respect for his or her dignity. 
 
For instance, section 34 (under the heading “Fundamental Rights”) of the 1999 
Constitution116 of Nigeria will entitle a person to claim damages and compensation for 
sexual violence against him or her.  This is so because the section provides for the 
right to dignity of the human person. 
 
Also, Article 2 of the United Nations Declaration on the Elimination of Violence 
Against Women (1993), specifically outlined some of the acts that may be regarded 
as constituting violence against women.  These include physical, sexual and 
psychological violence occurring within the general community, including rape, sexual 
abuse, sexual harassment and intimidation at work, in educational institutions and 
elsewhere, trafficking in women and forced prostitution. 
 
Though the 1948 Declaration and the Criminal Code and even the Constitution may 
appear not to have been sincerely utilised nor canvassed by lawyers nor invoked by 
the courts to secure the protection of people who have been harassed, however, 
under the Constitution and the Declarations, individual rights against sexual 
misconduct can be rightly litigated in our courts.  Remedies can come to the victims 
in the form of damages or monetary compensation using the aforementioned 
Constitution and International treaties open to the victim.  Every law, they say, is dead 
until somebody wakes it up. 
 
Also, it is against this background that a bill, called the Labour Standard Bill, was 
presented before the National Assembly in Nigeria in 2010.  Section 19(1) of the 
Labour Standard Bill before the National Assembly in Nigeria 117  states that any 
person who engages in sexual harassment during the process of recruitment in the 
course of work which is not limited to the physical premises of the employer, commits 
an offence under this Bill and shall be liable to a fine as prescribed in the First 
Schedule to this Bill.  Hence, sexual harassment in the workplace in Nigeria is being 
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frowned upon and will not be allowed when the Bill eventually becomes a law.  It is 
believed that this Bill will provide an avenue for victims of sexual harassment to claim 
damages against perpetrators in the court of law. 
 
4.5 COMPARISON BETWEEN THE APPROACHES TO SEXUAL 
HARASSMENT IN THE WORKPLACE IN SOUTH AFRICA AND NIGERIA 
 
South Africa has dealt with the issue of sexual harassment extensively, especially in 
the workplace.  This is evident in the number of statutes promulgated to address 
discrimination in general.  For instance, the South African Constitution (section 9) 
which prohibits both direct and indirect discrimination paved the way for the national 
legislations (eg the LRA and the EEA) to prohibit and prevent discrimination as well.  
Hence, this has made it possible for victims of harassment or discrimination to 
approach the court for justice.  This is evident in the series of cases that have been 
decided in the complainants‟ favour. 
 
Sexual harassment in Nigeria, is an issue that still needs to be developed and 
extensively discussed or addressed in the Nigerian Constitution as well as other 
national legislations.  For instance, the national laws available have not addressed 
the issue sufficiently.  That is why there are no reported cases in court in this regard.  
Perhaps the incorporation of issues such as sexual harassment in the national 
legislation will force Nigerians to wake up and stand up for their rights in court in 
order for justice to prevail. 
 
4.6 CONCLUSION 
 
It is important to sustain the dignity of employees in a working climate in which 
complaints of sexual harassment are not ignored.  Consequently, the amended Code 
of Good Practice on the Handling of Sexual Harassment Cases in the Workplace in 
terms of the Employment Equity Act 55 of 1998 (2005 Code) requires employers to 
adopt a sexual harassment policy.118  This will go a long way in creating a working 
environment in which the dignity of employees is respected. 
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Nigeria can also borrow a leaf from the 2005 Code so as to provide a favourable 
working environment for its citizens. 
 
Finally, even though there is no report involving a male victim in the two jurisdictions, 
this does not, for instance, imply that only male employees need training.  Policies 
should aim to educate all employees.  As women move up the hierarchy of an 
organisation, the danger exists that they too can abuse power.  More importantly, it is 
vital that all potential victims be empowered by an understanding of all intricacies of 
sexual harassment. 
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CHAPTER 5 
MEDICAL TESTING 
 
5.1 INTRODUCTION 
 
As part of the selection process, job applicants are often required to undergo pre-
employment testing or assessment.  These tests may take the form of a written exam, 
handwriting tests (graphology), psychological or similar assessments, or medical 
tests to assess the physical or medical fitness of the applicant.119 
 
Testing does not only take place at the pre-employment phrase.  An employer may 
require an existing employee to take a medical or psychometric test. 
 
The right to work entails the right of every person to access to employment without 
any precondition except the necessary occupational qualifications.  The right is 
violated when an applicant or employee is required to undergo mandatory testing for 
HIV and is refused employment or dismissed or refused access to employee benefits 
or promotion on the grounds of a positive result. 
 
5.2 MEDICAL TESTING IN SOUTH AFRICA 
 
Section 7 of the EEA prohibits medical testing of an employee unless legislation 
requires or permits the testing or the testing is justifiable.  Medical testing of 
employees or applicants for employment is prohibited, unless permitted by legislation 
or if the testing is justifiable in the light of medical facts, employment conditions, 
social policy, the fair distribution of employee benefits or the inherent requirement of 
a job.120  This suggests that a compelling case will have to be made out for forcing an 
employee to undergo a medical test. 
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The EEA also contains an important provision related to HIV-testing.121  Section 7(2) 
states that “testing of an employee to determine that employee‟s HIV status is 
prohibited unless such testing is determined to be justifiable by the Labour Court”.  
Hence, HIV-testing will be allowed provided that the employer can justify it on one of 
the listed grounds.122  When authorising medical and HIV-testing, the Labour Court 
may impose conditions relating to: 
 
 the provision of counselling; 
 
 the maintenance of confidentiality; 
 
 the period during which the authorization for testing applies; and 
 
 the category of jobs or employees in respect of which the authorization for 
testing applies.123 
 
In Joy Mining Machinery (A division of Harischfeger (SA) (Pty) Ltd) v NUMSA & 
Others124 the Labour Court was called upon by the employer to deal with a case 
relating to HIV/AIDS.  The employer sought an order from the Labour Court allowing 
it to conduct voluntary HIV-tests on the employees.  The Labour Court summarised 
its approach as follows – 
 
“In my opinion the Labour Court, in determining whether the testing of an employer's 
employees for their HIV status is justifiable, will take the following considerations into 
account, insofar as they are applicable to the factual circumstances of the case: 
 
 the prohibition on unfair discrimination; 
 the need for HIV testing; 
 the purpose of the test; 
 the medical facts; 
 employment conditions; 
 social policy; 
 the fair distribution of employee benefits 
 the inherent requirements of the job; 
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 the category or categories of jobs or employees concerned.” 
 
Also, it is based on the fact that section 6(1) of the EEA lists HIV/AIDS-status as one 
of the grounds on which employee may not be discriminated against that one of the 
judges of the Constitutional Court explained the need to protect people, and 
particularly employees who suffer from HIV/AIDS, in Hoffman v South African 
Airways125 as follows: 
 
“people who are living with HIV constitute a minority.  Society has responded to their plight 
with intense prejudice.  They have been stigmatized and marginalised.  As the present 
case demonstrates, they have been denied employment because of their HIV positive 
status without regard to their ability to perform the duties of the position from which they 
have been excluded.  Society‟s response to them has forced many not to reveal their HIV 
status for fear of prejudice.  This in turn has deprived them of the help they would 
otherwise have received.  People who are living with HIV/AIDS are one of the most 
vulnerable groups in our society.  Notwithstanding the availability of compelling medical 
evidence as to how this disease is transmitted, the prejudices and stereotypes against 
HIV-positive people still persist.  In view of the prevailing prejudice against HIV-positive 
people, any discrimination against them can, to my mind, be interpreted as a fresh 
instance of stigmatisation and I consider this to be an assault on their dignity.  The impact 
of discrimination on HIV-positive people is devastating. It is even more so when it occurs 
in the context of employment.  It denied them the right to earn a living.  For this reason, 
they enjoy special protection in our law.” 
 
In view of this, it can be said that any prejudice against an HIV-positive person can 
be interpreted to mean discrimination. 
 
5.3 PSYCHOLOGICAL TESTING 
 
Medical testing of employees is not the only type of testing which could lead to 
employers discriminating against employees.  Employers resort to many kinds of 
tests including intelligence and aptitude tests, work sample tests, psychological and 
personality inventories, honesty tests, role-playing exercises, physical-fitness tests 
and even graphology (handwriting analysis).126 
 
Psychological testing and other similar assessments of employees or applicants are 
also prohibited unless the test or assessment has been shown to be 
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1. scientifically valid and reliable; 
2. can be fairly applied to all employees; and 
3. is not biased against any employee or group.127 
 
A psychological test is designed to determine a person‟s mental capacity and/or 
personality traits.  Such tests are in principle permissible, provided they are 
scientifically proved, and provided they do not discriminate unfairly against any 
employee. 
 
5.4 MEDICAL TESTING IN NIGERIA 
 
In Nigeria, the right to privacy of people living with HIV/AIDS is often violated when 
an HIV-test is conducted without informing the patient or seeking his or her consent.  
This appears to be common practice in both private and public health-care settings; 
pregnant women who attend antenatal clinics are often tested for HIV without being 
informed.  Testing without consent also occurs in pre-employment screenings.128 
 
In the workplace, breach of privacy may arise when an employee is made to undergo 
mandatory HIV-testing by his employer.  It may also arise where a health worker 
reveals the result of an employee‟s HIV-test to his employer without the consent (and 
often without the knowledge of the employee).  Failure to protect the privacy of a 
person living with HIV/AIDS in the workplace may hinder other workers from finding 
out their HIV-status, which will consequently fuel the spread of the epidemic. 
 
In Nigeria today, it is common for employers to deny employment to applicants who 
test positive for HIV/AIDS in pre-employment screenings.  Similarly, employees have 
lost their jobs because they are found to be HIV positive. This is unlawful and 
unjustifiable.129 
 
                                                 
127
  S 8 EEA. 
128
  Centre for the Right to Health for policy project “HIV/AIDS and Human Rights in Nigeria 
“ <http://www.heart-intl.net> (20-12-2011). 
129
  Ibid. 
 37 
As part of its responsive commitment to its members, and in contribution to the 
promotion of health and safety issues in the workplace with particular concerns for 
HIV/AIDS-issues, the Nigerian Labour Congress (NLC) 130  has adopted a policy 
document.131  As part of its objective, the policy document aim to promote human 
rights through the elimination of discrimination; stigmatisation and related abuses 
against HIV/AIDS-infected and affected persons without prejudice to employers. 
 
With regard to medical testing, the policy document states that: 
 
 testing shall not be done as a condition for employment on staff; 
 
 screening shall be carried out with individual-informed consent; 
 
 adequate pre- and post-test counselling shall be provided when tests are 
carried out.132 
 
Experience has shown that many employers have used HIV/AIDS-testing to 
prejudice employees in the workplace or to exclude prospective applicants from 
entering the workplace.  On July 14 2000, the Social and Economic Rights Action 
Centre (SERAC) fired Nigeria‟s first ever HIV-discrimination lawsuit challenging inter 
alia, the unlawful termination of Georgina Ahamefule‟s employment by the Imperial 
Medical Centre and its chief Medical Director.  In Georgina Ahamefule v Imperial 
Medical Center & Dr Alex Molokwu,133 Mrs Georgina Ahamefule, was, until the year 
2000, an auxiliary nurse in the employment of Imperial Medical Centre, Lagos, 
Nigeria.  However, in that year, her employer terminated her five-year old 
employment on the ground of her HIV-positive status.  The termination letter 
indicated that the hospital management could not compromise the facility or its 
patients by exposing them to the risks associated with her health status.  SERAC's 
argued that its former employer's action violated her rights under the Constitution of 
the Federal Republic of Nigeria, the African Charter on Human and People's Rights 
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and other human rights instruments to which Nigeria is a signatory.  Mrs Ahamefule 
suffered additional injuries when, apparently owing to the trauma associated with the 
treatment meted out to her, she spontaneously had a miscarriage.  Yet, the hospital 
proprietor, Dr Alex Molokwu, is alleged to have refused to carry out the requisite 
medical operation that he had prescribed as indispensable in order to alleviate her 
post-abortion plight. 
 
In an unprecedented move, Mrs Ahamefule dared to speak “truth to power”.  On July 
14, 2000, with the assistance of Social and Economic Rights Action Centre (SERAC), 
a Nigerian NGO, she sued the Imperial Medical Centre and its proprietor, challenging, 
inter alia, the unlawful termination of her employment.  She predicated her claim on 
relevant provisions of the Nigerian Constitution, the African Charter and other 
international instruments which are binding on Nigeria. 
 
In a bizarre turn of events, counsel to the defendants, objected to the presence of 
Mrs Ahamefule in court to give evidence in support of her case, on the ground that 
her presence could endanger the lives of others.  Remarkably, on February 5, 2001, 
Justice Caroline O. Olufawo of the Lagos High Court upheld the contention of the 
defendant‟s counsel, on the ground that life has no duplicate and must be guarded 
jealously.  The judge then ordered for expert opinion on the propriety, from a safety 
prism, of the plaintiff testifying in court. 
 
A decade later as the defendants continue to deploy all sorts of obstructionist tactics 
to frustrate the case, including an outrageous false deposition by a staff member of 
the defendant‟s counsel, Professor Adesanya, SAN, on April 22, 2009, that the 
plaintiff had died!  To their utter consternation, the plaintiff appeared in court, about a 
month later, on May 27, 2009!  Unfortunately, justice was denied Georgina as the 
presiding judge was biased.  She ruled that Mrs Ahamefule should not enter the 
courtroom to testify in her own case.  She further ruled the SERAC had to produce 
satisfactory expert evidence to convince the court that Georgina's mere physical 
presence would not endanger the lives of other court users due to HIV-status.134   
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Regrettably, the judicial process is being manipulated and the course of justice 
subverted.  For citizen Ahamefule, justice remains, for now, an illusion.135 
 
Tragically, a large segment of the society continues to victimize the victims of 
HIV/AIDS.136  Even though there is, as yet, no specific human rights‟ instrument that 
prohibits discrimination on the basis of an employee‟s HIV-status.  This surely must 
be due to the fact that HIV/AIDS is a recent medical condition.  However, differential 
treatment of a person, based solely on his or her medical condition, is presumptively 
illegal.  This can be properly inferred from anti-discrimination provisions of all the 
relevant human rights‟ conventions.  There is, in any event, a rapidly sedimenting 
international opinion against stigmatization and discrimination on account of one‟s 
HIV-status. 
 
5.5 COMPARISON BETWEEN NIGERIA AND SOUTH AFRICA 
 
The right to work is not included under Chapter IV of the 1999 Nigerian Constitution, 
unlike in the South African Constitution of 1996, which recognises this right as a 
justifiable right.  However, Nigerian courts can invoke the provisions of the human 
rights provision in Chapter IV of the Constitution137 to safeguard this right.138 
 
The Nigerian Constitution of 1999 in section 37 guarantees the right to privacy of 
every citizen.  However, most employers violate this right by conducting medical 
testing on their employees without having regard to their privacy. 
 
In other jurisdictions, such as South Africa, Britain, and Canada, the right to privacy 
has been held to encompass obligations to respect physical privacy, including the 
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obligation to seek informed consent to HIV-testing and privacy of information, 
including the need to respect confidentiality of all information relating to a person.139   
 
In South Africa, the EEA specifically prohibits medical testing unless the testing is 
justifiable or the legislation permits.  The Act also makes provision for the permission 
of the Labour Court in situations where testing of an employee for HIV-status is 
required.  Hence, the Act links the testing of an employee for HIV-status to the 
seeking of permission from the Labour Court, where such testing is necessary.140 
 
Whereas in Nigeria the situation is different as medical testing of employees or 
applicants for employment is rampant as there is no law that prohibits medical testing.  
Moreover, victims of medical testing are not willing to institute legal proceedings 
because they know that justice may be perverted, just as the case of Mrs Georgina 
Ahamefule mentioned above. 
 
5.5 CONCLUSION 
 
Some major employers make HIV-testing available to employees as part of what they 
call “wellness” programmes.  This may be acceptable, provided that this testing takes 
place confidentially and on the basis of informed consent by the employee.141   
 
Employees must give informed consent before testing for HIV. Informed consent 
means that the employee must appreciate and understand what the object and 
purpose of the test are, what an HIV-positive result entails and what the probability of 
AIDS occurring thereafter is.  Thus, informed consent entails counselling before and 
after the test.142 
 
The governments of both countries (especially Nigeria) should make laws that will 
adequately make the workplace safe for all.  Such laws should discourage mandatory 
testing for HIV before employment but should encourage HIV/AIDS education in the 
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workplace, emphasising universal precaution and prevention, and care and support 
for employees already infected. 
 
The proposed legislation should also clarify the employer‟s obligations in the daily 
work practices to take reasonable care of the health and safety of employees.  
Moreover, the legislation should ensure that employment, promotion, and access to 
benefits in the workplace are not affected by the HIV-status of a worker.143 
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CHAPTER 6 
AFFIRMATIVE ACTION 
 
6.1 INTRODUCTION 
 
Affirmative action refers to policies that take factors including “race, colour, religion, 
gender, sexual orientation or national origin” into consideration in order to benefit an 
under-represented group, usually as a means to counter the effects of a history of 
discrimination.144 
 
Nigeria and South Africa, all divided societies, have affirmative action programmes 
aimed at overcoming the profound inequalities between different segments of their 
populations. 145   Affirmative action is intended as an attempt to promote equal 
opportunity.  It is often instituted in government and educational settings to ensure 
that minority groups within a society are included in all programmes.  The justification 
for affirmative action is that it helps to compensate for past discrimination, 
persecution or exploitation by the ruling class, and to address existing 
discrimination.146 
 
This chapter examines the necessity for affirmative action in South Africa (based on 
the Employment Equity Act) and Nigeria (based on the effectiveness of the Federal 
Character Commission (FCC), set up there to oversee the processes). 
 
6.2 AFFIRMATIVE ACTION IN NIGERIA 
 
Nigeria is inhabited by 470 ethnic groups, which are distinguished by language, 
customs and religious beliefs and vary in size, power and influence.147  In the past 
fifty years, Nigeria has been obsessed with fears of domination by one ethnic, 
regional or religious group over others. Much of the country‟s politics revolves around 
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methods of preventing or resisting such domination.148  Groups in the southern region 
of the country have traditionally had much higher levels of education and 
employment in the public sector than groups in the northern region.  Much of the 
country‟s politics revolves around methods of preventing or resisting fears of 
domination of one region or ethnic group over the others.149 
 
In order to cope with the problems created by its multi-ethnic society, and to 
encourage a spirit of “unity in diversity”, successive constitutions of Nigeria have 
included specific provisions to promote power-sharing, and to protect groups 
considered to be relatively disadvantaged (these are mostly people in the northern 
area, of which many are women).  These constitutions include the anti-discrimination 
clause, the Federal Character Principle and the Federal Character Commission.150 
 
The anti-discrimination clause in the constitution requires that no citizen of a 
particular community, ethnic group, place of origin, sex, religion or political opinion is 
subject to restrictions, privileges or advantages to which other citizens are not 
subjected.151 
 
Moreover, in 2010, a Bill152 called the Labour Standard Bill, was presented before the 
National Assembly.  This Bill was presented in order to consider the minimum 
standards of working and employment conditions of employees.  According to section 
5 of this Bill, discrimination on the grounds of inherent requirements in regard to the 
job or affirmative action may be permitted.  The section states as follows: 
 
“(1)  No employer or person acting on behalf of an employer shall discriminate against 
any employee or applicant for employment on the basis of his or her race, colour, 
sex, marital status, religion, political opinion, national extraction or tribe, social 
origin or real perceived HIV/AIDS status by – 
 
(a)  refusing to offer employment to an applicant for employment; 
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(b)  not affording the employee access to opportunities for promotion, training or 
other benefits; dismissing the employee; 
 
(c)  subjecting the employee to other detriment; 
 
(d)  paying him or her at a rate of pay less than that payable to another 
employee, for work of equal value; or 
 
(e)  screening for HIV status. 
 
(3) For the purposes of this section, the following shall not constitute discrimination, 
that is 
 
(a) any distinction or exclusion that is based on inherent requirements of a 
particular job; and 
 
(b)  any special measures including affirmative action designed to meet the 
particular requirements of or overcome prior discrimination against certain 
groups of employees including women employees and persons with 
disabilities.” 
 
The provisions of the Bill aim to protect employees as well as applicants for 
employment.  Even though employers may not discriminate against employees or 
applicants for employment on the basis of his or her race, colour, sex, marital status 
etc, he may, by virtue of subsection 2 of the same provision, apply affirmative action 
policy to meet a particular requirement or overcome prior discrimination. 
 
6.2.1 FEDERAL CHARACTER PRINCIPLE 
 
The Federal Character Principle was introduced in 1979 by the framers of the 1979 
Constitution.  It was specifically linked to the objective of achieving national unity.153  
It was also believed that the principle would help to secure and maintain stability in 
the country.154   
 
The second chapter of the 1999 Constitution, entitled “Fundamental Objectives and 
Directive Principles of State Policy”, enunciates principles of equity and inclusiveness 
known as the “Federal Character Principle”.  This is stated as follows: 
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“The composition of the Government of the Federation or any of its agencies and the 
conduct of its affairs shall be carried out in such a manner as to reflect the Federal 
Character of Nigeria and the need to promote national unity, and also to command 
national loyalty, thereby ensuring that there shall be no predominance of persons from 
a few states or from a few ethnic or other sectional groups in that government or any of 
its agencies.”
155 
 
The Federal Character Principle requires that there is no predominance of persons 
from a few states or from a few ethnic groups in the government or any of its 
agencies and it applies to various policy fields including the economy and 
employment, educational and social policies.  Section 14(4) of the 1999 Constitution 
calls on the states and local governments in the country to implement the principle, 
although no specific implementation mechanisms were created for doing so. 
 
6.2.2 THE FEDERAL CHARACTER COMMISSION 
 
Although the Federal Character Principle has been embodied in the Nigerian 
Constitution since 1979, the 1994/1995 Constitutional Conference recommended that 
a Federal Character Commission should be established to enforce compliance with 
the principle.156  The Federal Character Commission was subsequently established 
by the Federal Character Commission (Establishment) Act No 34 of 1996 and 
entrenched in the 1999 Constitution with the following core functions: 
 
“(a)  to work out an equitable formula … for the distribution of all cadres of posts in 
the civil and the public services of the Federation and of the States, the armed 
forces, the Nigerian Police and other security agencies; 
 
(b)  to promote, monitor and enforce compliance with the principles of proportional 
sharing of all bureaucratic, economic, media and political posts at all levels of 
government; 
 
(c)  to take such legal measures including the prosecution of the heads of staff of 
any Ministry, Extra-Ministerial Department or Agency, which fails to comply 
with the Federal Character Principle.
157 
 
The Federal Character Commission enforces compliance with the Federal Character 
Principle, and in particular establishes, monitors and enforces an equitable formula 
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for the distribution of employment in the public services across the 36 states in the 
country. 
 
Hence, in promoting affirmative action in the public service the Commission 
operates at national, state and local government levels.  It ensures that 
employment opportunities available in the Federal Public Service Civil Service, 
Armed Forces, Nigeria Police, Federal Statutory Bodies and state-owned 
companies are equitably distributed among the indigenous population of the states 
of the Federation and the Federal Capital Territory.158 
 
Therefore, the Federal Character commission serves as the government agency 
responsible for implementing affirmative action. 
 
The establishment of the Federal Character commission is expected to contribute to 
the larger goal that the national unity principle seeks to achieve which therefore, is 
affirmative action, with the emphasis being on fairness and equity in representing the 
nation's ethnic groups and component states.159 
 
There is a strong ideological commitment in Nigeria to the country‟s form of 
affirmative action. 160   The commitment is fuelled by fears of ethnic, regional or 
religious domination, and is supported by the country‟s federal structure.  Affirmative 
action is, however difficult, to implement in the country because of lack of a strong 
political will to do so.161  Every ethnic, regional and religious group in Nigeria has a 
narrative of discrimination and marginalisation, which makes the implementation of 
affirmative action policies in the country difficult.162 
 
So far, the Federal Character Principle is operative at the federal level only.  There 
are no mechanisms at the State level to ensure equity between local governments, 
and there are no mechanisms at the local government level to ensure equity between 
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wards.163  Also, the last published report of the Federal Character Commission was 
the 2000 report which showed gross inequalities in the distribution of federal jobs in 
the country due to “historical factors, ethnicity and inadequate information given to 
prospective candidates about recruitment exercises”.164 
 
It can be said that Nigeria‟s affirmative action measure is similar to that of India in the 
sense that both countries have almost the same history of predomination of one 
region over another.  For instance, in India, the scheduled castes are discriminated 
against by the other regions.  And the Directive Principles of State Policy of the Indian 
Constitution cast a special duty on the State to “promote with special care the 
educational and economic interests of the weaker sections of the people, and in 
particular of the Scheduled Castes” and enjoined the State to “protect them from 
social injustice and all forms of exploitation”.165 
 
Another similarity can be seen in the Indian Constitution that provides for equal 
treatment and opportunity for all sections of the population in all matters, including 
employment and the prohibition of discrimination.  At the same time, affirmative 
action and reduction of inequality are also laid down in the Constitution.166 
 
6.3 AFFIRMATIVE ACTION IN SOUTH AFRICA 
 
The Constitution‟s167 commitment to substantive equality provides the rationale for 
the existence of an affirmative action policy.168 
 
The Constitution specifically sanctions the implementation of an affirmative action 
policy. 
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Section 9 of the Constitution contains provision on equality. Section 9(2) endorses 
affirmative action.  It provides that in order “to promote the achievement of equality, 
legislative and other measures designed to protect or advance persons, or categories 
of persons, disadvantaged by unfair discrimination” may be taken.  And the 
Legislature has responded with the promulgation of the Employment Equity Act 
(hereinafter “the EEA”).169 
 
Section 6(2) of the Employment Equity Act sets out two grounds on which 
discrimination in general will be permissible, namely affirmative action and the 
inherent requirements of the job. 
 
As can be seen in the provisions of the Constitution and the Employment Equity Act, 
unfair discrimination in the workplace is not allowed and the courts would not hesitate 
to act against proved cases of unfair discrimination.  Wherever unfair discrimination 
is alleged, the employer has a number of defences available to him.  In the first 
instance, an employee alleging unfair discrimination has a task to show the court that 
he or she has been discriminated against. 
 
This suggests that the employer‟s first task could be to show the court that the act or 
omission did not amount to discrimination at all. 
 
Chapter 3 of the Employment Equity Act emphasises equity in the group context.  Its 
aim is to eliminate disparities and inequalities caused by the discriminatory work 
practices and laws of the past and to ensure that suitably qualified employees falling 
within designated groups as defined in the Act, ie black people, women and people 
with disabilities, will have equal opportunities and will be equitably represented in all 
occupational categories and levels within a designated employer‟s workforce. 
 
In terms of Chapter 3 of the Employment Equity Act employers are under a duty to 
implement affirmative action measures with a view to attaining substantive equality.170 
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In order to comply with section 9(4) of the Constitution,171 the Promotion of Equality 
and Prevention of unfair Discrimination Act (PEPUDA)172 was enacted. 
 
PEPUDA gives effect to section 9 of the Constitution by providing for - 
 
 The equal enjoyment of all rights and freedoms by every person; 
 the promotion of equality; 
 the prevention of unfair discrimination.173 
 
Also sections 24 and 28 contain special measures to promote equality.  The two 
sections emphasise that both the State and all persons have a duty and responsibility 
to promote equality.   
 
The Act attempts to promote equality and prevent unfair discrimination in all spheres 
of social activity other than those to which the EEA applies.174  The Act is therefore 
applicable to: 
 
 members of the South African National Defence Force, the National Intelligence 
Service and the South African Secret Service;175 and 
 
 non-designated employers in respect of matters regulated by Chapter III of the 
EEA.176 
 
6.3.1 THE GOAL OF AFFIRMATIVE ACTION 
 
According to the Constitution177 the goal of affirmative action measure should be to 
promote the achievement of equality.  This was considered in Minister of Finance v 
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  Which places a duty on the State to pass national legislation in order to prevent or prohibit unfair 
discrimination and to promote the achievement of equality. 
172
  Act 4 of 2000. 
173
   Dupper and Garbers “Employment Discrimination: A Commentary” in Thompson and Benjamin 
(eds) South African Labour Law CC1-9. 
174
   Partington and Van der Walt “The development of defences in unfair discrimination cases (part 
1)” 363. 
175
  S 4 of the EEA. 
176
  S 12 of the EEA. 
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Van Heerden178 in which the Constitutional Court examined the affirmative action 
measure in line with section 9 of the Constitution.  In giving its judgment, the court 
emphasised that: 
 
“Section 9(1) proclaims that everyone is equal before the law and has the right to equal 
protection and benefit of the law.  On the other hand, section 9(3) proscribes unfair 
discrimination by the state against anyone on any ground including those specified.  
Section 9(5) renders discrimination on one or more of the listed grounds unfair unless 
its fairness is established.  However, section 9(2) provides for the achievement of full 
and equal enjoyment of all rights and freedoms and authorises legislative and other 
measures designed to protect or advance persons or categories of persons 
disadvantaged by unfair discrimination.  Further, the Court held that affirmative action 
may be taken to promote the achievement of equality and that these measures must be 
„designed‟ to protect or advance persons disadvantaged by unfair discrimination in 
order to advance the achievement of equality.” 
 
Hence, based on the Constitutional Court‟s judgment, it can be deduced that the 
importance of affirmative action must: 
 
 relate to whether the measure targets persons or categories of persons who 
have been disadvantaged by unfair discrimination; 
 
 relate to whether the measure is designed to protect or advance such persons 
or categories of persons who have been disadvantaged by unfair discrimination; 
 
 relate to whether the measure promotes the achievement of equality. 
 
In comparison, the EEA in section 2(b) states that the goal of affirmative action is to 
ensure the equitable representation of designated groups in all occupational 
categories and levels in the workforce. 
 
Section 15 of the Employment Equity Act states that affirmative action measures are 
“measures designed to ensure that suitably qualified people from designated groups 
have equal employment opportunities and are equitably represented in all 
occupational categories and levels in the workplace of a designated employer”. 
 
                                                                                                                                                        
177
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Section 15(2) spells out in more detail what an employer must implement when 
drawing up affirmative action plans in terms of Chapter 3 and they include: 
 
(a) measures to identify and eliminate employment barriers, including unfair 
discrimination which adversely affect people from designated groups; 
 
(b) measures designed to further diversity in the workplace based on equal dignity 
and respect of all people; 
 
(c) making reasonable accommodation for people from designated groups in order 
to ensure that they enjoy equal opportunities and are equitably represented in 
the workforce of a designated employer; 
 
(d) measures to ensure that the equitable representation of suitably qualified 
people from designated groups in all occupational categories and levels in the 
workforce; and 
 
(e) measures to retain and develop people from designated groups and to 
implement appropriate training measures. 
 
Since 27 April 1994, the date the interim Constitution179 came into operation equality 
has assumed a central position in South African Law.180  Section 8: the equality 
provision contained a guarantee that the law will protect and benefit people equally 
and also contained a specific prohibition on unfair discrimination.  In addition, it 
provided that measures designed to achieve the protection and advancement of 
people disadvantaged by unfair discrimination, may be taken.181 
 
The first decision specifically dealing with affirmative action was that of the Industrial 
Court in George v Liberty Life Association of Africa Ltd.182  In this case an employee 
already in the employment of the employer had applied for a post advertised by the 
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employer.  His application had been turned down in favour of an affirmative action 
appointment.  He approached the Industrial Court, alleging that the employer had 
committed an unfair labour practice.  Because of the wide definition of an unfair 
labour practice at that time, the court had a free hand to determine the applicable 
legal principles.  The court found that the affirmative action policy amounted to 
discrimination; however, this discrimination was not unfair.  It held that affirmative 
action measures provide a defence to employers and do not give a right of 
preferential treatment to employees. 
 
In Public Servants Association of SA v Minister of Justice183 the applicant challenged 
the decision of the Department of Justice to reserve certain posts for affirmative 
action candidates. 
 
The case revolved around the interpretation of various statutory provisions.  The first 
was section 212 of the interim Constitution which stated that the Public Service 
should promote an efficient public administration broadly representative of the South 
African community.  The second was section 8 of the interim Constitution which 
entrenched equality rights and prohibited discrimination.  Of particular importance 
was section 8(3)(2) which did not preclude measures designed to achieve the 
adequate protection and advancement of persons or groups or categories of persons 
disadvantaged by unfair discrimination in order to enable their full and equal 
enjoyment of all rights and freedoms. 
 
The court adopted the formal approach to equality and accepted that affirmative 
action measures constituted discrimination but that they could in the correct 
circumstances be fair.  The court formulated the following principles with regard to 
affirmative action measures: 
 
 The affirmative action measure must be specifically designed to achieve the 
goal of the adequate protection and advancement of persons subject to past 
unfair discrimination.  The action must not be haphazard or random. 
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 There must be a causal connection between the affirmative action measures 
that have been designed and their objectives. 
 
 Although the affirmative action measures must be designed to achieve 
adequate protection and advancement, the rights of others and interests of the 
community should also be taken into account. 
 
 The requirement that the Public Service must ensure an efficient public 
administration should not be compromised. 
 
The court found that the above principles had not been adhered to and that the 
affirmative action measures adopted by the Department of Justice were therefore 
invalid. 
 
In Abbott v Bargaining Council for the Motor Industry (Western Cape)184 the applicant 
had applied for employment as a designated agent.  He was refused employment 
and he claimed that he had been discriminated against on a prohibited ground.  The 
court found that there had been no such discrimination.  It then considered whether 
the applicant could claim employment on the grounds of affirmative action and it 
accordingly rejected the argument.  It stated that the defence of affirmative action is a 
shield for the employer and not a sword in the hands of the applicant. 
 
Also of importance is the decision in MWU obo Van Coller v Eskom.185  Here a white 
male employee had applied to be promoted into the post in which he had been acting 
for some time.  He was recommended, but this was overruled by the management.  
Another person was appointed in terms of an affirmative action policy.  The white 
male challenged the decision and the dispute was referred for arbitration.  The 
employer raised that the affirmative action defence was available provided that the 
policy met certain requirements.  The court referred to the PSA v Department of 
Justice-case and held that the requirements set down in that case had not been met 
by Eskom and that the failure to promote the employee constituted unfair 
discrimination. 
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The first claim by disappointed candidates to be heard under the EEA was Coetzer & 
Others v Minister of Safety & Security & Another.186  The applicants were highly 
trained and experienced inspectors in the bomb squad of the South African Police 
Service (SAPS).  Because they were white males, they could apply only for certain 
posts open to “non-designated” employees in the squad.  When these were filled, 
they applied for “designated” posts.  Their applications were rejected even though 
there had been no applications from members of designated groups.  The question 
was whether the SAPS‟s efforts to promote representivity in the explosives unit were 
rationally balanced with efforts to maintain and enhance efficiency. 
 
The court held that the National Commissioner‟s refusal to promote the applicants 
was based purely on the imperatives of the Employment Equity Policy to promote 
representivity.  His decision overlooked, at least on the evidence presented at the trial, 
a consideration of the constitutional imperative that the service maintain its efficiency.  
On an overall conspectus, the National Commissioner should have been alert to the 
fact that extensive affirmative action measures, which had been implemented, were 
insufficient, at this stage, to address the vacancies and operational needs of the 
explosive unit.  In short, the case confirms that there are limits to the extent to which 
a plea of affirmative action can serve as a defence to an action for unfair 
discrimination against white male employees.  The case also confirms that 
discrimination becomes unfair to members of non-designated groups where an 
employer disadvantages them in the name of affirmative action in circumstances 
where members of non-designated groups do not benefit. 
 
The Labour Court confirmed the broad principles laid down in Coetzer in a similar 
case, decided seven years later.  Solidarity obo Barnard v SA Police Services187 
concerned a decision by the National Commissioner not to appoint a deserving white 
female police captain to a vacant post solely because her promotion would not 
address representivity.  By this the SAPS meant that to promote a white officer would 
not take the number of blacks in the unit in which she worked, and at the rank 
concerned, any nearer to the racial targets laid down in the SAPS equity plan.  The 
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Labour Court explained that the provisions of the Employment Equity Act and 
Employment Equity Plan must be applied in accordance with the principles of 
fairness and with due regard to the affected individual‟s constitutional right to equality.  
Due consideration must be given to the particular circumstances of individuals 
potentially adversely affected.  In this regard the need for representivity must be 
weighed up against the affected individual‟s rights to equality and a fair decision 
made.  The court also considered that 
 
1. the terms of the Employment Equity Act require the application of its provisions 
to be done in a manner that is both rational and fair; 
 
2. due recognition must be given to the affected individual‟s rights to equality; 
 
3. in the implementation of an employment equity plan, due recognition must be 
given to the right of affected persons to dignity; 
 
4. where a post cannot be filled by an applicant from an under-represented 
category because a suitable candidate from that category cannot be found, 
promotion to that post should not ordinarily and in the absence of a clear and 
satisfactory explanation be denied to a suitable candidate from another group; 
 
5. there must be a rational connection between the provisions of the Employment 
Equity Plan and the measures adopted to implement the provisions of that plan. 
 
In conclusion, from the cases considered it is apparent that some degree of 
consideration, planning and rationality must precede the implementation of 
affirmative action measures.  It is not sufficient for an employer merely to assert that 
a measure amounts to an affirmative action measure.  Affirmative action measures 
should therefore be realistic. 
 
6.4 COMPARISON BETWEEN THE AFFIRMATIVE ACTION POLICIES IN 
SOUTH AFRICA AND NIGERIA 
 
The purpose of applying affirmative action measures in South Africa is to promote the 
achievement of equality based on the fact that some group of people in the past, 
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witnessed inequality and discrimination, and there is need to correct this disparity.  
However, this affirmative action policy focuses mainly on the employment sector.  
This is evident in the provisions of the Employment Equity Act which was enacted to 
give effect to the substantive equality provision in section 9 of the Constitution.188  
Section 2(b) of the EEA states that the purpose of the Act is to achieve equity in the 
workplace by implementing affirmative action measures to redress the disadvantages 
in employment experienced by designated groups, in order to ensure their equitable 
representation in all occupational categories and levels in the workplace.  The Act 
seeks to implement the broad equality objectives of the Constitution of the Republic 
of South Africa in the field of employment by prohibiting all forms of unfair 
discrimination in the workplace, and, in addition, requiring all so-called designated 
employers to institute affirmative action measures in favour of black people, women 
and people with disabilities.  Hence, in terms of the Act, employers are mandated to 
implement affirmative action measures with a view to attaining substantive equality. 
 
There is also the promulgation of the Promotion of Equality and Prevention of Unfair 
Discrimination Act (PEPUDA) with the objective of providing for equal enjoyment of 
all rights and freedoms by every person and the promotion of equality as well as the 
prevention of unfair discrimination.   
 
Whereas in Nigeria the purpose of implementing affirmative action measures is to 
prevent or resist the domination of one ethnic or regional group over others.  The 
implementation covers areas such as the education and employment sector.  Like the 
South African Constitution, the Nigerian Constitution also makes provision for the 
anti-discrimination clause with the aim of promoting equality in the country.  To this 
end, the constitution provides for the Federal Character Principle which requires that 
there is no predominance of persons from few states or from a few ethnic groups in 
the government or any of its agencies. 
 
However, unlike the situation in South Africa, where national legislations (EEA and 
PEPUDA) were enacted to help in promoting affirmative action, Nigeria made use of 
the Federal Character Commission as an agent to enforce equitable distribution of 
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employment.  Hence, the Federal Character Commission was set up to oversee the 
historical connections between ethnic inequalities, governance and conflict in Nigeria, 
and the various efforts at reforming the entrenched ethnic imbalances in the Nigerian 
public sector.  The aim of the affirmative action in Nigeria is to establish, monitor and 
enforce an equitable formula for the distribution of employment in the public services 
across the 36 states in the country. 
 
However, both countries have affirmative action programmes aimed at overcoming 
the profound inequalities between different segments of their populations.   
 
6.5 CONCLUSION 
 
Effective affirmative action needs to be comprehensive in order for it to be effective. 
In Nigeria, apart from the Federal Character Commission (Establishment) Act, more 
legislations should be enacted to address different issues of the Federal Character 
Principle.  For instance, if the issue is on education, then a legislation should be 
enacted to address it and if the Commission is overseeing an employment issue, a 
legislation should be enacted to address affirmative action in that sector. A leaf can 
be borrowed from the South African government that enacted national legislations 
(EEA, LRA, PEPUDA) with the aim of implementing affirmative action in employment. 
 
Also, since the implementation of affirmative action in Nigeria, is to prevent or resist 
the domination of one region over another, state governments should be encouraged 
to develop a mechanism for the implementation of the federal character principle in 
the public service of state government.  This would allow for the application of the 
affirmative action.189 
 
More so, as there are no reported cases on these issue, in Nigeria, it is suggested 
that there should be more political will at the level of the Ministry of Justice to 
prosecute flagrant disregard of the Federal Character Principle reported by the 
Commission.190 
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On the other hand, affirmative action in South Africa should not be limited to the 
labour sector.  It should be extended to encompass other sectors, such as the 
education sector, as this will pave the way for members of the designated group to be 
the better equipped and therefore be qualified for senior posts.  And employers 
should be encouraged to use affirmative action for its stated purpose only, which is to 
promote the achievement of equality based on the fact that some group of people in 
the past experienced inequality and discrimination.  There is need to correct this 
disparity. 
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CHAPTER 7 
CONCLUSION 
 
In essence then, in assessing the approaches to unfair discrimination by both 
countries, we can conclude that there is still a lot to be done to balance the inequality 
in the workplace, even though the law provides for an employee who is subject to 
discrimination in the workplace.  This chapter will focus on the countries‟ compliance 
with the International Labour Organisation's recommendation and put forward 
suggestions on the way ahead in regard to forestalling unfair discrimination in the 
workplace. 
 
7.1 INTERNATIONAL LABOUR ORGANISATION (ILO) CONVENTION 111 
 
It is essential to take note of objection of the ILO Convention,191 which assigns to 
states which ratified it the fundamental aim of promoting equality of opportunity and 
treatment by declaring and pursuing a national policy aimed at eliminating all forms of 
discrimination in respect of employment and occupation. 
 
The Convention imposes on member states who ratified the Convention to repeal any 
statutory provisions and modify any administrative instructions or practices which are 
inconsistent with its policy, and to enact legislation and promote educational 
programmes which favour its acceptance and implementation in cooperation with 
employers and workers‟ organisations.192 
 
7.2 SOUTH AFRICA’S COMPLIANCE WITH THE ILO CONVENTION 111 
 
Because historical inequalities need to be addressed, the South African government 
was compelled to redress inequality by the promulgation of the Constitution.  Section 
9 of the Constitution was enacted because the government was motivated by the ILO 
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recommendation that member states should enact laws that would prohibit 
discrimination and promote the economic advancement of the majority.193 
 
Therefore, in an effort to narrow the gap between previously advantaged and 
disadvantaged individuals, the government has passed a series of employment laws 
mandating, amongst other things, affirmative action. 
 
One of the laws passed is the Employment Equity Act.  The purpose of the Act is to 
promote the constitutional right of equality, to eliminate unfair discrimination in 
employment, to ensure the implementation of employment equity, to redress the 
effect of discrimination and to achieve a diverse workforce broadly representative of 
our people.  It also seeks to promote economic development and efficiency in the 
workforce.  This requirement gives effect to the obligations of the Republic as a 
member of the ILO.194 
 
South Africa has been able to comply, to an extent, with the ILO Recommendation by 
eradicating barriers and obstacles that unfairly discriminate on the basis of race, 
gender, class and other grounds of inequality.  Moreover, the government has been 
able to formulate the development of positive measures that prevent the inequality of 
all groups and enhance the full participation of all persons in the society.195   
 
There is also the enactment of the Promotion of Equality and Prevention of Unfair 
Discrimination Act (PEPUDA) that aims to promote equality and prevent unfair 
discrimination in all spheres of social activity other than those to which the EEA 
applies.196 
 
Finally, it can be said that the South African government has been making an effort or 
is taking positive steps to ensure fuller conformity between national legislation and 
practice, but, however, in regard to the general standards required by the ILO, there 
is still room for improvement. 
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7.3 NIGERIA’S COMPLIANCE WITH THE ILO CONVENTION 111 
 
The 1999 Nigerian Constitution contains policy that aims at promoting international 
co-operation for the consolidation of universal peace and mutual respect among all 
nations and the elimination of discrimination in all its manifestations.197  A survey of 
this provision suggests that the country is in compliance with international policy on 
eradication of discrimination.  However, some national legislations have failed to 
comply with this.  An example is the Nigerian Labour Act,198 which serve as the 
national legislation that regulates employment issues, is discriminatory.199 
 
Despite the fact that Nigeria is a signatory to the ILO Convention 111, it has not been 
able to comply fully with the ILO Recommendation.  Discrimination in employment is 
still rampant in both the government and private sector, and there is insufficient legal 
protection for women and others who face discrimination when endeavouring to 
obtain employment in achieving promotion and gaining success in other fields of 
employment.200 
 
In order to fully comply with the ILO Recommendations and eliminate discrimination 
in the workplace, the Nigerian government needs to straighten out all discrepancies 
in the existing laws regarding labour. 
 
7.4 RECOMMENDATIONS 
7.4.1 EMPLOYERS’ OBLIGATION 
 
Even if an employer has access to policies in order to address workplace 
discrimination, but they are not implemented by him it is impossible to prove that he 
has taken any reasonable steps to avoid employment discrimination in its many 
forms.  For employers to ensure their policies are implemented, it is vital to impose 
these policies on their managers as well as representatives of the company. 
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7.4.2 AWARENESS OF THE WORKERS’ RIGHTS 
 
It is very interesting to realise that many workers (especially Nigerians) do not even 
know their constitutional rights, not to mention their rights at work.  Many workers are 
ignorant of these rights, and this causes violations of such rights to be 
inconsequential in the ignorant employees‟ view.  Hence, employees should be 
enlightened in the various labour related aspects, such as organisation of seminars 
and workshops for the employees, wherein they are educated fully regarding their 
rights and anti-discrimination laws governing the workplace and their rights, should 
these rights be violated, and consequently how they should react in their own interest. 
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